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l.
STATEMENT OF THE CASE
Linda K. Larsen, the Kearney County Assessor (“the
Assessor”) determ ned that 80% of the actual or fair market val ue

of the subject agricultural real property was $143,890. (E2:3).

The agricultural real property at issue is a tract of |and



approximately 160-acres in size |legally described as the SW4 of
Section 4, Township 7, Range 16, Kearney County, Nebraska (“the
subj ect property”). (E2:3). The property is owned by George M
Campbel | (“the Taxpayer”), and is described as “irrigated
grassland.” (E2:3). The Taxpayer tinely filed a protest of the
Assessor’s determ nation of value. (E5). The Kearney County
Board of Equalization directed the Assessor to (1) change the
classification of the agricultural land from*®“lrrigated” to
“Grass;” (2) value the land as “grass land;” and (3) add $20, 000
to the assessed value of the “grass land” to account for the cost
of a well.

The Assessor tinely filed an appeal of the Board’ s deci sion
on August 25, 2003. The Conm ssion served a Notice in Lieu of
Summons on the Board on Septenber 16, 2003, which the Board
answered on Cctober 14, 2003. The Conmi ssion also served a
Notice in Lieu of Summons on the Taxpayer on or about Septenber
22, 2003. The Taxpayer answered on COctober 3, 2003. The
Comm ssion issued an Order for Hearing and Notice of Hearing to
each of the Parties on April 9, 2004. An Affidavit of Service in
the Comm ssion’s records establishes that a copy of the Order and
Notice, and a copy of the Amended Notice of Hearing, was served
on each of the Parties.

The Conmi ssion called the case for a hearing on the nerits

of the appeal in the Gty of Kearney, Buffal o County, Nebraska,



on June 30, 2004. The Assessor appeared personally at the
heari ng and with counsel, Robert J. Parker, Esq.. The Board
appeared through Charles K Tonsen, Chair of the Kearney County
Board of Equalization. The Taxpayer appeared personally at the
hearing, and with counsel, JimR Titus, Esq.. Comm ssioners
Hans, Lore, Reynolds and W ckersham heard the appeal .
Comm ssi oner Reynol ds served as the presiding officer.

The Conm ssion afforded each of the Parties the opportunity
to present evidence and argunent. The Conmi ssion thereafter took
the matter under advi senment. The matter now conmes on for

deci si on.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's
decision to grant the Taxpayer’s valuation protest was incorrect
and either unreasonable or arbitrary; and (2) if so, whether the

Board' s determni nation of value was unreasonabl e.

L.
APPLI CABLE LAW

The Assessor bears the burden of proof in this appeal. See,
generally, Pittman v. Sarpy Cy. Bd. of Equal., 258 Neb. 390, 603
N. W2d 447 (1999) and Phelps Cy. Bd. of Equal. v. Gaf, 258 Neb.

810, 606 N.W2d 736 (2000). The Assessor is therefore required



to denonstrate by clear and convincing evidence (1) that the
Board’ s deci sion was incorrect and (2) that the Board’ s deci sion
was unreasonable or arbitrary. (Neb. Rev. Stat. 877-5016(7)

(Rei ssue 2003)). The “unreasonable or arbitrary” el enent
requires clear and convincing evidence that the Board either (1)
failed to faithfully performits official duties; or (2) failed
to act upon sufficient conpetent evidence in naking its decision.
The Assessor, once this initial burden has been satisfied, nust

t hen denonstrate by clear and convincing evidence that the
Board’ s val ue was unreasonable. Garvey Elevators v. Adans County

Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524 (2001).

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:

1. The subject property is agricultural land | ocated in Kearney
County, Nebraska. Water is applied to the land from an
irrigation systeminstalled on the subject property in 2002.

2. The Board directed the Assessor to (1) reclassify the | and
as “grass land;” (2) to value the |and accordingly; and (3)
to add $20,000 to the resulting value to account for the
val ue of a well.

3. The Board adduced no evidence in support of this nmethodol ogy

ot her than assertions by the Board' s chair.



V.
ANALYSI S

A
THE STATUTORY PRESUMPTI ON

The subject property is a tract of |and approximately 160-
acres in size. (E2:3). The Taxpayer inproved this property in
2002 by digging a well and installing a center pivot irrigation
system The Assessor valued the property as of the January 1,
2003 assessnent date, as irrigated crop land. “lrrigated | and”
is defined as | and upon which water is applied for the production
of grass or other crops. Title 350, Neb. Admi n. Code, ch. 14,
8002. 21B and 8002.37C (07/02). The Assessor is required to abide
by the Property Tax Admi nistrator’s rules, regul ations,
instructions, orders, manuals and directives. Neb. Rev. Stat.
8§77-1311(2) (2003 Supp.) and Neb. Rev. Stat. 8§77-1330(1) (2003
Supp.). An assessor who fails to do so may be renoved from
office. Neb. Rev. Stat. 877-1330(2003 Supp.). Properly adopted
rul es and regul ati ons have the force and effect of |aw
Al exander v. J. D. Warehouse, 253 Neb. 153, 568 N. W2d 892
(1997).

The Board directed the Assessor to reclassify the subject
property as “grass |land” while the Assessor was required to
classify that land as irrigated crop | and.

The Board al so directed the Assessor to val ue the subject

property as grass |and, when the subject property was in fact



irrigated land. The Board adduced no evidence in support of its
opinion that irrigated grass | and had the sane actual or fair

mar ket val ue as grass land to which water could not be applied.
The uncontroverted evidence establishes that the irrigation
system doubl ed the carrying capacity of the land fromforty cow
calf pairs to 80 cowcalf pairs. The Taxpayer also admtted that
the irrigation systeminstalled on the subject property acted as
an “insurance policy” during drought conditions. The Board
adduced no evidence in support of its position.

Finally, the Board directed the Assessor to add $20,000 to
t he assessed val ue of the subject property as grass land to
account for the cost of a well. The Board adduced no evi dence in
support of its determ nation of the cost of the well on the
subj ect property.

The Board contends that its nethodol ogy (valuing irrigated
crop land as grass |and and adding the value of a well) is deened
an acceptabl e apprai sal practice as shown by the transcript of a
statenment by a contract appraiser retained by the Assessor and
was al so used in neighboring Phel ps County. The appraiser,
however, specifically stated that the nethodol ogy nust be
supported by sales. (E16:6). When asked what to do if there
were no sales, the appraiser, stated that the cost of devel opnent
must be included in the determ nation of value and that the

actual or fair market value of irrigated grass |and would be



hi gher than the actual or fair narket value of native grass | and.
(E16:6). The Board al so adduced no evidence in support of the
all egation that its methodol ogy was used by Phel ps County.

There is no conpetent or credible evidence supporting the
Board’ s met hodol ogy. The Board’ s directives were contrary to the
rul es and regul ati ons governing the valuation of agricultural
land. The Board failed to act upon sufficient conpetent
evidence, and failed to faithfully performits official duties.
The Board's action included a determ nation of value which was
incorrect and both unreasonable and arbitrary. The Assessor has
adduced sufficient clear and convincing evidence to extinguish
the statutory presunption in favor of the Board and to show t hat

the Board's determ nation of val ue was unreasonabl e.

B
THE TAXPAYER S EVI DENCE OF VALUE AT THE
HEARI NG BEFORE THE COWM SSI ON

The Taxpayer adduced certain evidence of value at the
hearing before the Conm ssion. The Taxpayer offered opinion
evi dence that the assessed value of the subject property was the
sanme value as determned for tax year 2002. An owner who is
famliar with his property and knows its worth is permtted to
testify as to its value. U S. Ecology v. Boyd County Bd. O
Equal ., 256 Neb. 7, 16, 588 N.W2d 575, 581 (1999). The prior

year’ s assessnment, however, is not relevant to the subsequent



year’s valuation. DeVore v. Bd. O Equal., 144 Neb. 351, 13
N.W2d 451 (1944). Affiliated Foods Coop. v. Madison Co. Bd. O
Equal ., 229 Neb. 605, 613, 428 N.W2d 201, 206 (1988). The
Taxpayer’s opinion that the property had an assessed val ue
identical to the prior year’s value is also not credible since,
by the Taxpayer’s own adm ssion, the carrying capacity of the
subj ect property doubl ed over the prior year’s carrying capacity.
Thi s doubling of carrying capacity would positively affect actual
or fair market val ue.

The Taxpayer testified that the portion of the subject
property under the pivot could not be used for the production of
crops because of the slope of the |and. The Taxpayer al so
testified concerning the pivot irrigated alfalfa in the southeast
portion of the tract. The predom nant cl assification assigned to
the irrigated soils on the subject property is Val entine Loany
Fine Sand (“VaF"). (E21:42). Those soils have sl opes ranging
from9 to 17 percent. (E21:42). The Board Chair stated that
sl opes over 20 percent couldn't be farnmed. Exhibit 21, page 3
does show hills, however, slopes were not calculated for the
hills and the Comm ssion is unable to cal cul ate sl ope based on
the evidence in the record. Photos taken by the Taxpayer do not
appear to show slopes in excess of 20 percent. The Conmm ssion
cannot conclude fromthis evidence that grass is the only

agricul tural product which may be grown on the subject property.



The Taxpayer’s opinion of value, although conpetent, is not
per suasi ve.

The Taxpayer al so adduced the testinmony of a registered
apprai ser licensed by the State of Nebraska. This appraiser
tendered an apprai sal which alleged that the actual or fair
mar ket val ue of the subject property was $93,124. Thi s opinion
of val ue equates to an assessed val ue of $74,500. [$93,124 x 80%
= $74,500.] This opinion of value had an effective date of Apri
13, 2004. (E21:2). The assessnent date at issue is January 1,
2003. The Taxpayer’s Appraiser’s opinion of value would result
in an assessed value | ess than the 2002 assessed val ue of the
subj ect property ($77,135). (E4:12).

The Taxpayer’'s Appraiser’s appraisal indicates that her
“real estate enphasis” is on commercial and residential property.
(E21:17). The Taxpayer’s Appraiser further testified that she had
never valued “irrigated grassland” prior to this assignnment. The
Taxpayer’s Apprai ser based her opinion of value on two approaches
to value: the Inconme Approach and the Sal es Conpari son Approach
(E21:5; E21:11; E21:12). The Taxpayer’s Appraiser’s |Incone
Approach is based on three “conparable” sales. (E21:5 - 7). The
second and third “conparables” were sold in January, 2004, and
Novenber, 2003, respectively. (E21:6; E21:7). The Taxpayer’s
Apprai ser identified the soil types in Conparable 1 as “C ass

/11" and “Class Il1I1/1V.” (E21:5). The Taxpayer’s Apprai ser



identified the soil types in Conparable 2 as entirely “Class |IV.”
(E21:6). The Taxpayer’'s Appraiser identified the soil types in
Conmparable 3 as “Class I1;” “Class II1/1V;” and “Class I/11.”
(E21:7). The Taxpayer’'s Appraiser failed to identify the soi
types for the subject property using this classification system
and failed to adduce any evidence of the adjustnents necessary to
account for any differences between the soil types on the
“conparabl e properties” or any adjustnments necessary to account
for any differences in soil types between the “conparable
properties” and the subject property. The adjustnent process is
critical in the valuation of property under the |Incone Approach
and the Sal es Conpari son Approach. The Appraisal of Real Estate,
12" Ed., Appraisal Institute, 2003, pp. 498 - 499; 425 - 427

The Taxpayer’'s Appraiser then |isted the subject property as
having 7.9 acres of “pivot irrigated” |and when in fact there
were 141.42 acres of pivot irrigated | and on January 1, 2003.
(E2:3). (The Taxpayer alleges that there were fewer irrigated
acres on January 1, 2004, based on Kearney County’'s new G S
system Kearney County’'s new G S systemwas not in place on
January 1, 2003, and the Taxpayer never raised the issue of
m scl assification of land as an issue in this appeal.) The
Taxpayer’s Appraiser’s opinion of value under the Inconme Approach
fails to conply with professionally accepted practices, and is

nei ther clear nor convincing evidence of val ue.

10



The Taxpayer’s Appraiser also used the Sal e Conpari son
Approach to reach an indication of value. (E21:9 - 11). The
Taxpayer’s Appraiser’s Sal e Conparison Approach is based on three
dry land sales and two pivot irrigated sales. (E21:9 - 10). Two
of the five sales took place in 2004. The Taxpayer’s Apprai ser
made no effort to identify the soil types for any of the sales,
and made no effort to adjust the sale prices to account for any
of the differences between the “conparabl e sal es” and the subject
property. The Taxpayer’s Appraiser’s opinion of value under the
Sal es Conpari son Approach fails to conply with professionally
accepted practices, and is neither clear nor convincing evidence
of val ue.

The only remai ning evidence of value is the Assessor’s
determ nation of value. The Assessor testified as to her expert
opi ni on of assessed val ue ($143,890) based on her educati on,
training and experience. This testinony was received w thout
obj ection. The Assessor’s opinion of assessed value is supported
by the fact that the Taxpayer doubl ed the carrying capacity of
his land while incurring additional costs by installing and using
the irrigation system and also created an “insurance policy”
agai nst drought for his |and.

The Assessor testified that corrections had been nade to
| and classifications of the subject property for the year 2004

based on a nore accurate mappi ng system The Comm ssion is

11



unabl e to determ ne what, if any, effect those corrections m ght
have had on the Assessor’s opinion of actual or fair narket val ue
as of the January 1, 2003, assessnent date.

The Conmi ssion, fromthe entire record before it, finds and
determ nes that 80% of the actual or fair market val ue of the
subj ect property was $143,890 as of the assessnent date. The
Board's determ nation of value nmust therefore be vacated and
reversed. The Assessor’s determ nation of value nust be

reinstated for tax year 2003.

\
CONCLUSI ONS OF LAW

1. The Assessor is authorized to file this appeal pursuant to
Neb. Rev. Stat. 8§77-5007.01(2003 Supp.).

2. The Conmi ssion has jurisdiction over the Parties and over
t he subject matter of this appeal.

3. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board's action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

4. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its

decision. These presunptions remain until the Taxpayer

12



presents conpetent evidence to the contrary. If the
presunption is extinguished the reasonabl eness of the
Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of showi ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost

probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concer ni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

The Assessor has adduced cl ear and convi nci ng evi dence t hat
t he Board' s deci sion was both incorrect and unreasonabl e or
arbitrary. The Assessor has al so adduced cl ear and

convi nci ng evidence that the Board' s determ nation of val ue
was unreasonabl e.

The Board’ s deci sion nust accordingly be vacated and

rever sed.

13



VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Kearney County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is

vacat ed and reversed.

The Taxpayer’'s real property legally described as the SW4 of
Section 4, Township 7, Range 16, Kearney County, Nebraska,

shall be valued as follows for tax year 2003:

Land $143, 890
| nprovenents  $ - 0-
Tot al $143, 890

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Kearney County Treasurer, and the Kearney County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue
2003) .

Thi s decision shall only be applicable to tax year 2003.

14



6.

SEAL

Each Party is to bear its own costs in this matter.

I T 1S SO ORDERED

Dated this 12'" day of July, 2004.

15

Robert L. Hans, Conm ssi oner

Susan S. Lore, Comm ssi oner

Mark P. Reynolds, Vice-Chair

Wn R Wckersham Chair



